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I Taiwan's Same-sex Marriage Ruling Raises Hopes Across Asia, THE STRAIT TIMES
(May 25, 2017), http://www.straitstimes.com/asia/east-asia/taiwans-same-sex-marriage-
ruling-raises-hopes-across-asia.
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B 52 I I 2 (2522 HE (institutional protection/arrangement ) > {5
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2 Lydia Morris, A Foundation for Rights or Theories of Practice?, in RIGHTS:
SOCIOLOGICAL PERSPECTIVES 240, 243 (Lydia Morris ed., 2006).

3 Lydia Morris, Sociology and Rights—An Emergent Field, in RIGHTS: SOCIOLOGICAL

PERSPECTIVES 1, 3 (Lydia Morris ed., 2006).

Morris, supra note 2, at 243.

Bryan S. Turner, Outline of a Theory of Human Rights, 27 SOC. 489, 489 (1993).

Id. at 507.

Morris, supra note 2, at 242.
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10 MICHELINE R. ISHAY, THE HISTORY OF HUMAN RIGHTS: FROM ANCIENT TIMES TO THE
GLOBALIZATION ERA 2 (2008). # ¥ @& @ %P~ 5 5 L aLBER-/T A 27 e L 40
A KR F iR o SRR RID A e IFJF,‘ fe & Micheline R.
Ishay $>0 A & h L > 3u5 A RIFETPLET 7 i L3 X RUE F HE Poif
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Il 4pg 52 AL P FE LA #L B4R > 4olerome J. Shestack, The
Philosophic Foundations of Human Rights, 20 HUM. RTS. Q. 201, 201-34 (1998); Ruti
Teitel, Human Rights Genealogy, 66 FORDHAM L. REV. 301, 301-17 (1997).

12 Lael Weinberger, Writing the History of Human Rights: An Introduction, THE POZEN
FAMILY CENTER FOR HUMAN RIGHTS AT THE UNIVERSITY OF CHICAGO (Oct. 17, 2017),
https://humanrights.uchicago.edu/blog/2017/10/writing-the-history-of-human-rights-an-
introduction.

13 4c £ < .3; ﬁDommlque Clément$x B~ 5§ m'g Eo BIRGED HT AR gy

AENELE TR EIRFELMRNLS oA L TAAEER > REF r;r &




FW R IR EAIRIR 2R 555

8y HEYEEE - AJITH  E B B A B R e
FEORIRIR B MR IR S B e SRR ARk -
M o BERIE S ISR ADEE) - AR g R SEE 8
B S BER TS TSRS R NS R 2 R
BB &G A AR » (B4 AHERE & T Bl B L )2
AR L S EB AT (R - FrEil e E ) R &
SEF ARG - SRR SRR S TR - DRIt
A o (SRR B A RERIBITL & ES) - R LR R RS
2 SRR B BB E BT T - S A ORISR AR
HERIREPEAMERR (R - (RIS - RIS - Bl
St A RESRSRIGTE e E BN EAER - BN R — 2R - thEs
BRI (constitutive ) B o FEIIL » ARIBRRS & A MERY 3 FTIE
S+ NI A B AR R RS T e BB FIR e TR -

HERECE VIR A - b2 AR IE S B R AR
ZOREREAE - B2 BREE R g TR s E B AR - e —oK
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(counter movement) HYVHREZFRIEEMER - Wit - AEERZ
B35 LLAE HEFI R & 2 SN T R YN (R 1 2 S A RE ~ <2 1 R

Fi &1 A4 R E S % o See Dominique Clément, 4 Sociology of Human
Rights: Rights through a Social Movements Lens, 48 CANADIAN REV. Soc. 121, 126-
27 (2011). Dominique Clément { #¥‘m¥+ 1% % L DOMINIQUE CLEMENT, CANADA’S
RIGHTS REVOLUTION: SOCIAL MOVEMENTS AND SOCIAL CHANGE 1937-82 (2008).

14 k= 72 %k 224 F (Georg Wilhelm Friedrich Hegel) %>t fr ¢ iwie 5 T
A ep S iEAZ | (the process whereby the spirit discovers itself and its own
concept) g 2 kg I3 B o See GEORG WILHELM FRIEDRICH HEGEL,
LECTURES ON THE PHILOSOPHY OF WORLD HISTORY 62 (Hugh Barr Nisbet trans.,
Cambridge University Press 1975) (1837). - * & gtk g # 33k (1) 14
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B RFLELIE TR J‘é* RIS RBGRE LA R
Fro 2 [ﬁ?ie AATEE Y R 2% & ~ B 4 LGlenn A. Bowen, Document Analysis as
a Qualitative Research Method, 9 QUALITATIVE RES. J. 27, 27-40 (2009).
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20 A < #ldentity Movementfsi s " & 2k id |0 F 5 B4 aidentity £ § A 4
BE-MEELLs - pERE FikEAE S E- L0 ARKELEY
Wp L LAk WAL TEA o A ) pEYMER - S o5 IFR
PRFSnp AU o FHEZ P AF R T - S Gs - HEPEAE LR
KGR F 0§ ot v pkidentity e s ik o A2 RS P ASLR

21 0315t AT PRI TRENY > F33(1999# ) TAP2LF | BB 48
- BRI EHET 6 L AR A AP A A A A FL R 2 B
BYHIp ek 227 285 - BARESEM - 2L 42 > Ji
EHBMI R L2 B 0 o HE R FAE D A AR 5%
1990—2001 » F 16 (2002 ) ol s iz fF | Bod» ek = (20 - 22 £ ®1940%
1969 FF e T e 4§ 18 % | (homophile movement ) PFH e & LEEG AR
PR e~ EF 0 X E G EREA IO > Ra 2R TR AR
AT B BERY o MW RS ER SN L 0 % L MARC STEN,
RETHINKING THE GAY AND LESBIAN MOVEMENT (2012).

22 AR R B 1986& fHp 7 Fﬁé‘c?‘f Eod e RN HELET ZRARNYE
o e & FIR2 R GRARAE e 2B R A AR R RS p ot
PERSZEFHE R LERNANAZIT o LxT o [FEATHE] & 24070
R OAKRFRE R P25 2017#87 1P > https//www.mpweekly.
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com/culture/%ES5%90%8C%ES5%BF%97%E5%B9%B3%E6%AC%8A-%E7%A5%
81%ES5%AE%B6%ES5%A8%81-%E9%87%8B%E6%86%B2-45846 ( & {5 Ff p :
2018#37220p )-

23 37 % (3321)0 F33-

24 REE FRFEY CFATRI YOI REER FAEFAT 0 Fv (2001F )

25 See JOHN D’EMILIO, SEXUAL POLITICS, SEXUAL COMMUNITIES: THE MAKING OF A
HOMOSEXUAL MINORITY IN THE UNITED STATES, 1940-1970, at4 (1983).

26 Glheted B FHw RS MR LT S e TP LR P RFLAR D
Fa it o See BRET HINSCH, PASSIONS OF THE CUT SLEEVE: THE MALE HOMOSEXUAL
TRADITION IN CHINA 16 (1992).

27 Mary Mclntosh, The Homosexual Role, in FORMS OF DESIRE: SEXUAL ORIENTATION
AND THE SOCIAL CONSTRUCTIONIST CONTROVERSY 25, 25-42 (Edward R. Stein ed.,
1990).

28 See D’EMILIO, supra note 25, at 4.

29 Id.

30 Id.

31?ﬁiﬁéﬁ&%ﬂ#wﬁﬁ%3iJ?W“ﬁﬁﬁﬁJ’giiﬁﬁ(azn,i
340 Bl EER S0 L F P 1990E S BE R TP AR 0 1
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33 3% % (3x21) F30-34-

M FrG o 1O RERFIAnaE SR ES E S 0 AT L AN
B EATAEFE > SHAEF T E T 308 > F63-115 (1998# ) -

35 William N. Eskridge, Jr., Channeling: Identity-Based Social Movements and Public
Law, 150 U. PA. L. REV. 419, 419-525 (2001).

36 7 F MBI B AR Lk s R R R
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LR B R EAE U ARG (B A BB - 7EEBI19804E R E
19904 IHERIZfiEE (rights debate) FHE—{HEBAE « ]
FERER K 2B » Mark Tushnet » Peter Gabel » Duncan Kennedy »
Morton HorwitzZ5 A 2% H#it FIEH HEZE ETEE » 3R RERRY TR
TE(ERRGES © Tushnet3E ks DUHEF ks B B (o REF U BE iy
SRR (R TR R SR 8 5 B REsE ZR S T R R R
SRy —fE LR 2 SR AT A0 T e B it g 2™ H b Gabel il
Kennedy HI| & 88 T & 50 FEEHARERIAHL A 6 5 F R FEAE (F —
TESEERTE > M3 TRAIE B A H PRARZT MG A U
F - ﬁ_z—z@g:x RS kg F % v 5h 0 KL
(NN = RS LSRN . ST

LR p oo RAE D REBAFIRE B PR o o P

@.My #£/%]20 > F 1-20 (2016# ) -

LT AGF R BB (1) BRBRABA LR (2) iBR 5 (3) Fips
FAoanE ) aﬂ;m 2k 5 (4) 2 AR o $PMEJII 2| 8T > see Hsiaowei
Kuan, Abortlon Law and Abortion Discourse in Taiwan Rights, Social Movements
and Democratization, at 17-20 (2008) (unpublished S.J.D. dissertation, University of
Pennsylvania) (on file with Author and the Library of the University Pennsylvania
Law School).

40 See Mark Tushnet, An Essay on Rights, 62 TEX. L. REV. 1363, 1363-1403 (1984).

41 See Peter Gabel & Duncan Kennedy, Roll Over Beethoven, 36 STAN. L. REV. 1, 33
(1984).
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42 See Christine A. Littleton, Equality Across Difference: A Place for Rights Discourse?,
3 WIS.WOMEN’S L.J. 189, 189-212 (1987).

43 See Kimberle W. Crenshaw, Race, Reform and Retrenchment: Transformation and
Legitimation in Antidiscrimination Law, 101 HARV. L. REV. 1331-87 (1998).

44 See Patricia J. Williams, Alchemical Notes: Reconstructing Ideals from Deconstructed
Rights, 22 HARV. C.R.-C.L. L. REV. 401, 401-34 (1987).
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The Development of LGBT Rights in
Democratic Taiwan:

An Analysis from the Perspective of Law and
Social Movements

Hsiao-Wei Kuan*

Abstract

Most of the literature about the history and development of human
rights has largely ignored the fact that human rights must be
conceptualized, fought for and advocated from the bottom up through
social activism in order to be institutionalized and guarded by law. This
paper argues that the concepts of human rights cannot be realized
without collective actions which mobilize people and resources, through
existing or new mechanisms, aiming to lobby for and get recognition
from state authorities. It is thus imperative to observe the development
of human rights from the perspective of the interaction between law and
social movement. The constitutional and legal success in LGBT rights
protection in Taiwan could not have been achieved without the long-
term efforts of LGBT rights activism. The existence of the most vibrant
LGBT communities in its civil society must have paved the way for the
progressive judicial and legislative atmosphere that finally led to this
outcome. This paper purports to discuss the development of LGBT rights
in Taiwan after its democratization and analyze this process from the
perspective of law and social movements. By examining three threads of
LGBT developments, that is, the de-stigmatization of same-sex sexual
behaviors, antidiscrimination law based on sexual orientation and
recognition of same-sex families, this paper will explore how Taiwan’s

*  Associate Professor, Department of Law, National Taipei University.
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LGBT activism moved the law forward and progressed in these three

arcas.

KEYwoORDS: LGBT rights, discrimination based on sexual orientation,
history of human rights, LGBT movements, marriage

equality, law and social movement.




