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SOGI(sexual orientation and gender identity) , Bl B m 54 Bl A6, C22 PR S5 5], AN {E
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Vil B .2019 45 2 H 24 H .,
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PR W DR AP kA0 BORE MR 7 P SRS 7 0 458 0[] 41 A0 25 1 531 2 A B i 7 IR D R
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Ak, FREHME T EPRST TAZALO) 6 111 5 Gl AR E LA 29 ), LK AR 30 55
AL BE A2 B SCARAURT R PR 290 o ARS8 24 1 3k BHR A 2 B ) R4 03] 5 40 1) 7
AL BT AE M 25 BB A0 A9 “ Ho Al B 117 Cother status) 5 LA & aft 25 MFRE B 1709 E R A
2y 55 AR B R T o R TR R R T R A% 38 B O e kD IO AP S5 M AR SSOR . HE R
B DA ZE L TR BR 2 2975 3K 5 THT A9 7k B2 A JR 30 S AL 2% 1), 6T 61 P 2 7 32 ] 7k 2 5 S it 1 L
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B I 45 5 o A i Dy s FiE B, R IR E AT AR S 2 Ab . A SCHE 7 Ay 55 [ A AR G 37 15 A A
PR 32 LA S I R B 1 48 R0 S B R R L 45 B 2 R SRR I BB SRR T 5T
B e 3 & R B 1) U R PR N ZI A ED 4 7 (sex stereotyping) \“J& Z Bl (al SC B A B AL (re-
lational discrimination B # associational discrimination) F1“ A %40 0 Fe il /9 3 3% ” (merit —
based workplace) [ HiE , I R 1) Hod X 8 = 1A 25 456 .

— v SEIE S TR A KR Ml oMb SRR 1) A YR R A R A O SR

5 [ Y S b 1B 0 32k 5 JHC e JE A A T s T SR DDA OG . R b 45 R R A A
ZREBIERSACIEYFTF (due process) Fll“SEEE- 17 (equal protection) 25 5k 7] LI #4084
A% E UM ST A A A A A AR R, C1D) 1933 AR, 55 [ [ Syl Ak TRk Rk
%) (Unemployment Reliel Act), 1 UCE A 1 5 FB g A rf 0 80 b~ 45 J 0, B A 45 B b
T R B A AT L, ©120 1964 AF B¢ R AL ) A 56 [ 156 350 )23 1h1 o 8 22 1Y 52 st b B v
TR E LN TR RAGS 3 B U Z— . 180 3203k B 5 L 7 6 gl 8RR A T AR
FE S BB FEFR TG R B FAE T AR AT . 1965 4F, Bl el vr 7Sl &
B2 (EEOO) P HUATCRALE )L #e, (0

R RAGE DS -L =, i J2 DR SR Bl R €0 L1 1) 5 Z0R Sk 58 (1 A it DT T %o e 53 3 35 e AR
Blss FE B A 53 1 01 By B9 AT S i vk . B0 SR CIRAE ) 56 L & it L (0% 15 A0 i ) B = e
& IR R L S OROR TR 7 B TR U 2% (exhaustive list) o b3 J5E PR 22 A0 B 30l 5 6L
ANZ BN WL, R A A R IR B R TSR A AR IR VE B B 1974 4R &
AR o0 18 O R A ) I AP BB ) B, {E R TR SR R AR A L, D160 X A LGBTT A%
PRAFCRAE VS L B AR, 2 A A1) IR Wb 5T T 3K 5 12 B Xof A 2% 1) il B

(113 See Robert N. Covington, Employment Law in a Nutshell s 3ed., 2009, pp. 220—221.

(120 ZWARFE « LA (EEVAGE s F ), FlrtSREBEH RFE 2017 450, 56 15 1T,

13y [f) B85 15 WL,

(143 2 W ™ 4ik, https://www. ecoc. gov/ecoc/history/index. cfm; https://www. ecoc. gov/eeoc/news-
room/wysk/enforcement_protections_lgbt_workers.cfm. & G Ui H#1:2019 4 9 A 25 H,

(15) 42 U.S.C.A. § 2000e et seq.

(161 WL AR ULAT (123,58 15 0T,
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Ji 1 BE Cen banc majority) #E Hively v. Ivy Tech Community College —Z N E S L E Y
PESNEAE T LGBTT AR, (170 X6 TP 2 BORE AR 09 ~F- S5 il AR 100 3¢ 2 — >k W R |y 28
M. TR A A B2 10 T X RASOIL 28 1 5 58 & SCHE AT IR g VBT L R B g, (18
LI (14 i o 3 A A 3] 5 R S 12 I A 48 T TS e v 12k Bt 19 38 ki A () 5 2 [ 2 B0 o Al Bt A
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WE, C199 PRI, 56 - L /N ARAR Y ) i 52 3 B A 2 55 A B O PR P 4 ) s S5O ()
M 52 3 J 2B AR A AT A AR A T 3 32 B RAGE ) S L= 4R 97 .

TE 1977 4E1% Holloway v. Arthur Andersen & Co.Z . 548NN [ © 090 B4 5] 2 58
B A A S0 2 Lo M L R E 1974 AR5 MBS A O A R4 T A2 M R 1Bl A Sy B I TR
e TAE, 200 78 1974 4F 11 H e i B 1 5 54 iR AR & W) . Bl S J 2 ) 7 25 Be A& 1 5 A
SRS R A A TR A B RN R R 5 E O A R AT B T ORBGE VS L B A G B,
M7 B BE B AT T A B R IA T R T R BV R A LRI JE | SRS LK [T ik A R AR S Y
PN BB SOTEAS AL O B ) TR ) BB L R AR A R M AR B B R
SCF B 55 A R B L Ik B DA S X T S B R N 2 B R A R R ORI
PRI Ay 256 2 1) it DA T 2 30 AS 5 38 8 B 400

TE 1979 4E 1Y DeSantis v. Pac. Tel. & Tel. Co. %", LA DeSantis A ) =& 45NN iZ
S FEIN R E A AN A BRI L, DeSantis PR A [w) 4 20 1) B 0y 1T U A w5 R AR, 59 — 24 IR
5 Boyle 78 = A~ N PR Sk H: [ PR 20035 ) B 3 A Wby 32 31 ) 3 A PR SR 30, SR 2 |) JI A R BT
147 Bl DA B3 1 1) TR PR, e A b JEAs S B A ML, C21) Simard A PR G () 4 708 B 453 76 B e 4
HIPUAE N — B2 3] R FETEREL . ALt ToZs B L AH 24 m] A07E Ml B R 22 AR IE AR 3R
GO AR I B2 JF 75 W A o e R [R) PR 2 2 . Y I 9 55 L [l 3 e oA Sk R P AT 1) 1% AR

(173 En banc decision f§ AR E LIE BRI IRIA RSB Rl 24 — S ER WG RN E
Fo TESRE L HA 2 F R w1 B A BRABCHE AN TR) T Se AT e s i ) ke

(18] See William Eskridge, “Title VII’ s Statutory History and the Sex Discrimination Argument for
LGBT Workplace Protections”, The Yale Law Journal, 2017, pp. 322— 404,

(191 See, e.g., Willingham v. Macon Tel. Publ'g Co., 507 F.2d 1084 (5th Cir. 1975) ; Holloway v. Ar-
thur Andersen &. Co., 566 F.2d 659, 662 (9th Cir. 1977). Congress’ failed attempts to extend Title VII's pro-
tections to sexual minorities have also been used by courts to justify a narrow interpretation of sex discrimination.

(203 Holloway v. Arthur Andersen &. Co., 566 F.2d 659 (9th Cir. 1977).

(213 De Santis v. Pac. Tel. & Tel. Co., 608 F.2d 327, 329 (9th Cir. 1979).
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AN C R Do - 5 I A 1k 0 M S B B A T R R AN X [ P AR B A X e B A
F T 1) 2 S T A BB L BT AN A B B A B IS B TR ) A L i A Ok Y
M. MHEELE R —4F A Blum v. Gulf Oil Corp. & H, 2 1038 7] 3% B2t I\ A R Ay [R] 4 785 171 4% i
JiE B R D3 N 32 B RAN I ) 55 L B v A kR S B R B AR A, C22)

fE 1984 4E 1) Ulane v. E. Airlines 221, 55 £ 3 W13k Be 78 F g 45 h 2R, “FEC R AL )36 &
T FR IR M0 I A 1) I A 2 e AR R il R AT A2 B R R AT R N
PRI Sy At 2 55 N T A5 PR X RE o AR 1k B IR AN AR R AR 1k X 1 S A ] 25 LA B N A
[E) [ O 1 35 A 0 CR 5 0 2D 7 L2803k g LA I SRy Pl B8 1l 1 D PR S it A T R T S 2 R
F AR ) R

R IR A R F A (R A K (0] 3 B (H S B b SR WY T BE A 2 X 2R B ) — RS
RIS i 3 A X P A SO AR B AT A A8 B B, N 8 T CORAGE ) S C B A fR i e, — 2k
TR BEIN R 7E 2 WA X ST IR SEAT A A 0T X P A s A ) R B TR A )
551 7 P AR Ak (8 M N B 1 e, (24

BRI IE B M RSP S A AR, 2 E E it £ TR RAGE 2h EEA XX FRBA
) A R 5 R Bt 2 T ke BT — U0 e P T s Bl T OG- AR AR T HL 2 b e B T
P N e PE R VRR  ©200 PR B AR ) BRI R SR B A S B YRR E , R B Mk
P S e AR e, RO AR BT 3 7 AR 2T AR T R iR e AT R R BB — 2, Y
A AR 22 20t 32 O3 A B R 1 AR B 3 SOV R, 260

(D)ENT R BB EREANEEBR RGN E RO @2

1. Price Waterhouse v. Hopkins £

BRI 9% 6 X8 1 20 R (R A 1 3310 o B el R ) R #E 1989 AR DAHT ¥ LA FF & C RAGE)
S L B i R AE B B S 1) kg Hh O T S AR T IE R i e s B 1989 4E X Price Waterhouse v,
Hopkins — M HIP K T X CRAE ) EE L 5 b M 507 — 18] 19 BR A%, B0 R — e 4 s, ©27)
REZFRIEEITEARIE TV DB (B2 58 AR A% 8 B v 1) 1 S0l B L ) WE A& i AT T 20
B A RS s LT P00 200 B R B , 30X i A 1 ) R g 0T 2 B30 B 9 1) 1 R 0 A ] 5 TR
T WE A A B T i

(223 Blum v. Gulf Oil Corp., 597 F.2d 936, 938 (5th Cir. 1979) (holding that the firing of an employee
due to his homosexuality is not covered by the protections of Title VID.

(23] Ulane v. E. Airlines, Inc., 742 F.2d 1081, 1082—85 (7th Cir. 1984).

(241 yH 7N, DL (67, 55 84 —85 Uit

(251 ZWIERR « R (A ANZHTE D B £ ORI 25 0 R BR ), 8B I 95 1+ 35 48 o] B2
H 20 - €Y AT T G 3 S SR e 5 ), i UK 2 M RRAE 2014 AF L3 91— 116 T,

(263 Z L35I - o LA AR —Fh g s FE B BF 58 ), 8B L B AN 5B, b H Bk
KA MUAE 2018 4R, 55 122— 140 BT,

(271 Price Waterhouse v. Hopkins, 490 U.S. 228, 228, 109 S. Ct. 1775, 1778, 104 L. Ed. 2d 268
(1989).
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1982 4, Jii 45 Hopkins [ 348 251155 55 T (B 7E T 420G 231130 55 A I T B 2 —) W3 AL
HEKN . Mg 662 MEKNT R 7 Ak, iR 88 Ak Atk N iE—#Y
AR N . AR — 20T 0 2ot SRS B 55 BE 3 R AR S 55 B N ER TC AT Pk A L 4K T 55
B )& AR NAE 4 1 A5 BT K L AR B AR S — 2 ot R E T AR — 2 B 2R
FFE S LR bR MR T B A — 2 M N E R I B R AT R A L
P 38 G P ) & R RN B 8 i SE R AN AT il ) 7, €280 Ji 4 A FLAE SR =R 55 BT 4E 4 5 R R
FRTIR BB B —H B URE T o B . AR H A B R AR Z A TE T
e 458 T SC 1 I Sl B R A i X T 53 P R L P S B 2 0 R R L R A R0 R O R
— A LHEARRE G R X Lo R DU 20 BN BT IS AR I VA SRR R T . X - R
T A8 A S S A A 2 A A e R T M AR 2 RO A 6 59 A T e T T A
AFFE A H MRV 0 P 2 B AR IB SRR . SR 36 R s ik e AR A A A E B
A B RALEE )55 L B A P B R, B Pl R R TR A S A PR BRI A A 4 D T A
B PR AE 3K — il Sz 1 R A L 3 T A 1k i 56 1 P ) PR 2T R A M B A R 2R
HEBR 545 P B R By 52 L i EARAA AT e 40 T I AT LSS PR Ot B A E S 45 B AT N
PR T P IB R  32 I TRRE A 3] 200 R D G 0 5 ) G B A TR R A BT M 7 B HE 4R
PN 5 A5 < 1) AN P B T A B i Rk A ) 1 4% e PR

Hopkins 28 i AR M R0 LR TE T HIIA T Mol 2R BN R 7 #ie . 5 B Te
) e Ji S o AR G AR IR DA BRI | s i B R AT U S N 2R BN R
KA GBEXSF " ORI — LB FKUE AR OB IR« JE s B, Wb i B T ZIAR Ep 4, D
“ VR b SR U L PR AU Y A B R R OGO A 2 R AN AR L 7T B8 PR 45 N Y 20 AR B R AT AE
SR T R MO B A SR R S TG R, C00 S T 0T %) B T A e 1k e Y 43 BT
H B T OCHAE ] . Hopkins BN 55 — N TEE Be i 2 T A & 0K N, B30 T I 28 1Y 4 ke
WL B TCIe 5 2o, Qi 2 A A TE v 300 4 33 i o 1) 220l B0 G2 1 1 A7 N G B 28 BN RE IR A X
o 22 300 X6 A5 0 S 1 B A ) B - 3 P A 0k Ak A

MR A B A 55 R h LI A % R P I ZI AR ED 4 (gender stereotyping) &&“ 3%
T VR B A 2 LA 1 JE T R AE B 0 — b — R R BN, B2 R 2 B
Eskridge L4 ZIA ED 4 4 R Wi ff . — B 2 S iR B ZI B BN 42 (descriptive stereotyping) » H Ul
N MR A 35 G N F R ISR TAER s o7 — A& B B 2 M B % (prescriptive

(28] Ibid., p. 235.

(297 Supra note 27, p. 251 (quoting L.A. Dep't of Water & Power v. Manhart, 435 U.S. 702, 707 n.13
(1978).

(300 Z: DL WP BE 3R - CHE M — [] P 208 0 XU A 0 B LA ) L 35 48 R 2% Mkt 2016 4R R, 55 173 L,

(31 [a) big .46 173 T

(323 “A gender stereotype is a generalized view or preconception about attributes or characteristics, or
the roles that are or ought to be possessed by, or performed by women and men”, % W Mk, https://www.
ohchr.org/EN/Issues/ Women/ WRGS/Pages/GenderStereotypes.aspx, B Ja i [n] H#:2019 42 2 A 24 H,
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stereotyping) » AN L VEL N A LB, 5 T8 15, 5 B AR E 45 05 55, 93

AR G B AT BT it P ) A SRR S DR B e S A DR R A MR SRR A A
P8 1 ) 220 i D 5 17 2 M B R o R G AN TR 5 5 Ak 2 P B R AN A 114 [ 2 R A T
B L BOA R B = 5 M B /Y 55 () PR 2 RNl = e M AR B L R A . AR
Hopkins ZJ& » B EVFIIEHIA D, BY W ITE Glenn v. Brumby £, 45 & — % B HE
O BV Ry LoV s PR R A TG 55 2 3 A SEAR 55 ) 2 A B G e N D ik R L N R
T i & J At 2 DA 3l e D A A S — 4% T P B S P L I i T A 2 ) PN 7 A 2 JRR 0 1Y A
260 AR MTBRFR S +— K B BE 51 T Hopkins 28, I Ry ixX J2 55 T 20 B D 4 110 7= A B9 R 45 #1
B, ) e R 1R, €359 FE Smith v. City of Salem W, R85 2 T8, JR K78 T fth
WA LA AT R 26 1k O HLA R OB TR BB AR S Rk Be 51 T Hop-
kins 28, TA R 3 DX Ry Je 53 TG 6 2 L SR PR N i A B3 M AT 2 0k Y 20 B 4 A R A7 B
NG PR R 38 g TR IR, 960

Hopkins 58 195 P A B FF A B0 A0 FORE A4 152 SR 490 1 4 ) 220 M B0 R BRI A0 A B T
ANFF G 2 M ) 2k SR Y IR 7 20 1k A BORE A AR A R A T . A i XA TR I AN BE OR UE BT
A T BORE AR AE 52 B 50l B AR B R B AR A1 C RO ) 55 L 3 B A8 9 A% 1k 1 i) o B 3R A5 R
FAR D BUE T B AT G 2 M R IR W R e — AN 55 [ PR AR 2 AT LR A BT iE B
W 207 5 T 2 ] P 20 ] DA AT 2 AU A AR 58 b i 20 A B G B X Al A T B A
2HEB T . B LA Hopkins S 1) B i 1 — K8 H H IR 1) — K 2P .

2. Oncale v. Sundowner Offshore Servs. %

1998 4E,7E Hopkins % M VFIE + 4 J5 - BB 5 1 75 B %t Oncale v. Sundowner Offshore
Servs.—ZAEH T 5 — A~ BA BURR 64 2 SCAy I e, ©370 92028 10 4 AR 50 [ Mk 22 TR) A 1 R 4
R A AL RASE D5 - = BT R A R

Oncale 32 Ji2 19 18] 8% 73 B 3 — A NNV 86 AT 200, /A i = A 8 5% 30 it 4 7 JHC A
/AN R TR AR H A T R Y AR R 25 B, H A T LN A 5 e S T B A B
A PR B 4R AL L I HL— 2 /N G R D R AT SR A R . DA TR S S R R
VEEEBE . Hb 77 R BE A [R) 1 2Z2 [8] B9 B8 AT g AN 58 40 A M ) B0 19 90 W, 22 1 e & R IR
e B o BRI B e v B 1 BRI () M 22 R B PR B AT A 8 T CRA I ) B v M )
B o e e ¥ B RO Y B S vk H B AR R N O IZ00 58 5 T 0 B 55 Pk 8 e P A Oy JHG A ) )i
Kl (because of sex) 1 52 AN A A1, M3 Aol 35 A8 1 > HUJR) B T S5 1k =2 ) = B8 A iz >4

(331 Eskridge, supra note 18, pp. 322—404.

(341 Z WAL, https://www.eeoc.gov/eeoc/newsroom/wysk/lgbt_examples_decisions.cfm, % J5 ¥ I
H.2018 4 11 A 15 H.,

(351 Glenn v. Brumby, 663 F.3d 1312 (11th Cir. 2011).

(36 Smith v. City of Salem, 378 F.3d 566 (6th Cir. 2004).

(373 Oncale v. Sundowner Offshore Servs., Inc., 523 U.S. 75, 75, 118 S. Ct. 998, 1000, 140 L. Ed. 2d
201 (1998).
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7 3 F A AT A — ol 0 A2 SR P TR I SIS TR i A K A TG 1k A% e v S R ok
it T A8 2 3 e A 2 Y i R S L 2 BT R, C98)

2 [ Be 0 % e 1k Bt - E 1986 4FE i 7E Meritor Sav. Bank, FSB v. Vinson %8 P H B Ik
P PEBR L A CRAGE )5 L 75 BT A (b 9 M0 I Y W rh , £590 I % PR R B 7 AR S 48 K A
FE S 22 B B, L an 5B M OIS S 35 5 AT R R BEGE VIR Lot B0 oM R L
R AEAE [P Z 18] B PR B TR 25 I IF R W Bl a2 PR 7. Oncale 2247 KT X M 58 4 AR
SRR U TR G R X R R R A R 2 MR,

WE AR HI B MU E XN IRIE 2 & B, 7F Terveer v. Billington &9, JR&E1E N
— 2 BRMAEAE TAEG G 28— 4 5 R F AR . 32 B D e e 32 By i Jat 2 i) 220 Al B 42
117 A JE 45 AT R5s AT J8 T MR . ©107 7E Mickens v. General Electric Co. 11, Ji 4
Ry — 4 2o #5555 10 885 P 3] 25 7 e AP st s e = B R 1 O3 T L B S R 0T D AR AR B
ZWERERAT AN E AN, b VR BEIA R AT AR A TR ) UL O R R A 3
S 1 M R B R . C41 7E Rene v. MGM Grand Hotel, Ine. &, J5 545y — 44 5 R P 25 52
B TR SR ERT A ATER S A O ELU R 0 7 R — e N
BE IR 3 AT Ry i T 35 0 ) A DL A PR TR AR L L2

8 — L8 SRR FE I 45 2R, Pk A0 BIORE R A B3 v il 388 A2 PR B 0 1) L 491 A0 >4 1w o 7 55 J) A 2
DA R it 1 ) 2 A2 B A PSR A be R R S 1Y . ©%) Oncale 28 B9 HITRTE O 4P 1 20 BORE AR 1
PR T AT — K (R I ZE A A DL S Hopkins 28 (4 ] R 2 36 I vk 3 4 T
PRI P D BORE AR 191 45 ol AGX A B AR5 A BB

(Z)VRIEM . Hively v. Ivy Tech Community College &

156 0 32 e i T O 28 A 2 2017 ARS8 L [l 8k g X Hively v. Ivy Tech Community College
—Z A P, MY Hively & — & LR E N 2000 452 76 4L X K 2% Tvy Tech Community
College EFMEHLZ N . £ 2009 4F il X Ny 5 — 44 Lo M AE S A 45 42 3 W ) T i 30 27 A i 5 . A
2011 4F, Hively HUIE BN IZ 22 B B DT, SR BR Tt A Ah AR B AR B g #4381 T 2%

(383 Ibid.

(39 Meritor Sav. Bank. FSB v. Vinson, 477 U.S. 57, 66 (1986). f.4E 1976 4F , B H b X 7% B 7E Wil-
liams v. Saxbe — Z& Hl 1 YA E PEIR AL B T CRAUE RS LR ag M sl . 2 0L = 7 W (35 [ HR 37 M B 40
JE FETAL A 5300 ) (AW FE i A 2016 4E45 2 01,55 71—79 TL,

(403 Terveer v. Billington, 34 F. Supp. 3d 100 (D.D.C. 2014)

(413 Mickens v. General Electric Co., No. 3:16CV—00603—]JHM, 2016 WL 7015665 (W.D. Ky. Nov.
29, 2016).

(42) Rene v. MGM Grand Hotel, Inc., 305 F.3d 1061, 1069 (9th Cir. 2002).

(431 See Williams Institute, Employment Discrimination against Lesbian s Gay s Bisexual s and Trans-
gender People, UCLA, January 2011, p.2.

(443 853 F.3d 339 (7th Cir. 2017) (en banc) (vacating a thoughtful panel opinion by Judge Ilana
Rovner, who followed but suggested revisiting circuit precedent on this issue and who later joined the en banc

majority) , vacating 830 F.3d 698 (7thCir. 2016).
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B HE I HAE =4F )5 , Hively W28 £ T i iy iX — 3 3R TA/E . Hively 5 —H FiFH
I 2 LA [l 1k B
S5 Ik e HI P IA Ry Hively AR [R)PR 285 B 45 78 30 £ i e T R ) 86 L 2% F iy 51
I (because of sex) & — IR EF MR, FEA L ZHE WH P AL E Diane Wood
T DL U,

T 58 Hively 18 32 B B by 2 B i 7 B i M 0] B8l 78 F 3 Hively J&— £ B P8
b5 — 24 Lt 22 R AT o] TR 5 SRR AN S 9l B AL, SR Hively /E M — 8 L ¥E 5 5 — 4
L Z ] A R X R i A7 B S ey, L4

HK  Wood ' E5IH T Loving v. Virginia £ H 1Y & R B E; # (associational discrimina-
tion) AR . L1460 7E Loving 28T, 55 2 Bt 0 DR 5 5 J& 2 PN 1) 325 oo e A 40 2 4> 3 % , B PR 7E
FINTE A I A4 A FUAT O [ AR [R) RO B4R 1) N A A5 ASURI 45 05 , 35 B 1 25 4 1500 T 15 ik
WS IRA B, J® T R, Wood ¥ BN 1967 4E1) Loving RE5AREA W LIZE L2 A N
RESRER 1R B PP 5 PN B W5 08 B M 37 32 8 T 58 T RO S DR A B IS A IR B RO — 44 &
PE5 55— 48 Lotk 22 i) AR 208 5% O 2 45 246 4 JFL e A A 17 44 i T i 1P ol D R A BB 3R 2
FFVE B O R

Wood 2 H 51 H Loving #1724 LU IF 2 1 56 R 7B A S i Al ke A B 2 Ak, = 52
b BRSO R A A R 2 MR B R ) — R R I T 2 R ZIR ED 2 TR T R AR I H W
B 0 B A0 el o bE AN RN S AR NN R G50 . e N 5 B NI R SIS, X E W
MEAIFREEAE NS LI L)y .

AR LA Wk B () Hively Fl e fFAE A DL, /D8R UL Sykes LB INN,
% 1 = S N RN e R R o v N S el i | A B N T Sl i N - R A
TE TR — RS I — DR Z R OC R U7 SR 3 24 10 1 48 U 2 2% 5 I B 41 (Richard
Posner) 3B BT 0 0 502 2 00 A B2 3 25 01 HL Rl A 23 2 JR S W A8 4k 1Y BRT ot = 1) 7 3 A4~
WA G g T —Fhe AR, (8

HE & 1% Bt Eskridge ZUBAE 53T Hively FIH A 18 SC b4 2 06 Be 76 3517 1 B8 19 i 75
SR BN T A i QB 775 FLE O B 1936 1 0 200 5 52 08 1R I & W3R IR A — B0 ; O ik
H 1 5 O f e ¥ Bt 1 H 61 s @D 7 3k S B I E 28 i o Bt 72 s @ Sr i i D 05 st © 8 s A AR TR
DL R A At 2 B, C499 Eskridge AR . B I A I BB Y — s A TR I A 55 2 5 iR
R A AR T AL S B 570K I DAL A T Sykes 35 B &R E 7 CA 32 S0 XM
7 — Rl A PLAR B A . A H NATTAS BR A P 0 7 VR S SlORE 19 A= ) 2 A 5 AR &5 58 A E

(45) Hively, 853 F. 3 d. at 347—49 (majority opinion).

(461 Loving v. Virginia, 388 U.S. 1 (1967).

(471 Hively, 853 F.3 d at 360—62 (7 th Cir. 2017) (Sykes. J.. dissenting).
(483 Hively, 853 F. 3 d at 354—57 (Posner, J., concurring).

(491 Eskridge, supra note 18, pp. 322—404.

+ 1669 -

www.chinalawinfo.com/ www . pkulaw.com/



FANEE 2019 £ % 6 H

IR 58 420 L B 22 S R R AL S A SR AN PR &R . B0 Loving Y24
ANAUAUEE X T R e [ R 88 T 0 B2 55 2, Eskridge 2 M CRAUE ) I 37 1% 7 72
B B A, A O AR B X 2 PR A Y, 1 (RAIE ) T 1972 A 5 I 2 Y (P AR
BB IEZ AR BN TETT Ak BB 1T 58 AT A9 W Uk 25 b, [ 2 0 4 X 58 R Bl i 47 i
W MAETFIEHT . IEE K 1967 4R 19 Loving S AR 9 AU NE S 01 R e JT U B I R =2 203
Freund 7& Wik b B IR T8 - “BE SR 75 e 5 Ff 005 400 19 5705 2 Jm T i S G I JE ik 2+ DU B IR 56
V18 ol AL IR 4 A R [ P A0 194 7k DU o BT Ak S M B . 920 55— [ 2 BB
L ] AR P ] A O 5, DA A P R B8 AN I 2 A I TRl PR 22 18] R A 56 R 7 0830k R R A A il
i SV SBR[ P S O B [ P R ) 7 IR B3 B A B S H M SZ IR W IR 22 Y
R A LA 5 1] Loving SR BEAT IS M= A7 AR S AR I 19 . T 7E 93 — 5 T , Eskridge ##%
PL 1978 4E i 22 1B ALV Dok i — AP IR 1964 AR AR VWS E H Y. (AR Bg s Y i B Y
TE TR X — FROR IR AL TAE S S e AR AR A . AR R 10 & W T B0 B R A Y
AE T s NATTC RS 3 Rl BE g 5 50 A B 43 1T 0 o8 2R B 00k S — A Ak 47 4F 44 51
FRAE . CRAGE )17 B A TE T I BR — VI LS B il i TAE S 77 i T4, o0 iR 242
4 39 2 P A B 0 AR S SRR AT A R S TR H L OO0 BRAR AR T MR F AR AR
FAESVRRAE B — B8 53 I8 4 B k5 5 Pk A AR il e P 5 o M S TR R R 26 9 SR AR £
P R BEAF A CRABGE VI SE 2 B . BE4h, Eskridge #4218 35 H CRAUE )V BB 09 55 — 30k
I BTE T BR R 0 2200 B G L Tl 55 1k () — 5 B85 Ao 1k O ) 245 4 o o — o 44 53 6 ko
PARSC R M ZIAR ED R o o R O AR T Sl) ) 7 N 2 TE) A S 1 IR ER R T AE TAR S & 13 T A

(501 Eskridge, supra note 18, pp. 322—404.

(513 Eskridge, supra note 18, pp. 322—404.

(523 “Indeed. if the law must be as undiscriminating concerning sex as it is toward race. it would follow
that laws outlawing wedlock between members of the same sex would be as invalid as laws forbidding miscege-
nation.” Equal Rights 1970: Hearing on S.J. Res. 61 and S.J. Res. 231Before the S. Comm. on the Judiciary,
91st Cong. 74—75 (1970) (statement of Paul Freund, Professor, Harvard Law School) ; accord Equal Rights
for Men and Women 1971: Hearing on H.J. Res. 35, 208, and Related Bills and H.R. 916 and Related Bills
Before Sub comm. No. 4 of the H. Comm. on the Judiciary, 92d Cong. (1971) (including ERA critics invoking
Freund's 1970 Senate testimony repeatedly) ; Paul A. Freund, The Equal Rights Amendment Is Not the Way,
6HARv. C.R.—C.L. L. RE v. 234 (1971) (asserting that the proposed Equal Rights Amendment would likely
implicate same—sex marriage) ; Note, The Legality of Homosexual Marriage, 82YALE L.]J. 573, 574 (1973)
(similar).

(531 118 CONG. REC. 9,314 (1972); see also Andrew Koppelman. Note, The Miscegenation Analo-
gy: Sodomy Law as Sex Discrimination, 98 YALE L.J. 145 (1988) (arguing that sodomy laws, like miscege-
nation laws, violate equal protection because they “support a regime of caste that locks some people into inferi-
or social positions at birth”).

(541 Discrimination on the Basis of Pregnancy, 1977: Hearing on S. 995 Before the Subcomm. on Labor
of the S. Comm. on Labor & Human Res., 9 5th Cong. 1 (1977) [hereinafter 1977 Hearings] (statement of

Sen. Harrison Williams, Chairman, S. Comm. on Labor & Human Res.)
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B Y 22 0 A7 08 L 3K RE A B AL S SRS AF B Al ¢ L BRI R Y TAE 3% 9T (merit — based
workplace) Bt .

A EE R

TE P AE T v 56 W ) A e A0 B0l B D T Y g R R TR TS FRATT AT LA B AR T I ) O A
TR ZR 22 5 ELOR AH R TE SOl B vk T T A0 2 3 (] 09 7 vk B Bk D 0 5 ) A DR A R
Az B D3 B AR R L B AR PR A Bl B ) R A S 2R ARz A . PR AR XA 1)
L 3% ] R R G i A R A S S Ox R [ AR AR

(— ) F 3 S st ol i #3E B9 HE R) 28 & S R T

rh 32 [ VR AR R T A AN TR T Sl I8 A ST s Y b s A 2 s RO [ 3R R
Bt AN AT R B 56 [k e AR A ml VA AR S R, B0 (ELE I A Bl B A AR RLE H A — A
e fm] Y 37 SR ) L B DL SR FE A B ol 37 7 Sy 23R 5 (5 AR U L FRATT AT DL LR AR A Sk
JE )

CRAE DS LB B TE T 0 T A R A 3 — A4~ DA gt &4k BE Al ) AR B 7, 763X
FERTAEG & 5 TR NBE ) 5 18 TAE b i 3 SO B AE S e — 1Y 25 Z8hm 1t L T 5 B8 56
A N B0y B0 ANHRAE (personal characteristics) Bt A W #4E M8 51 TAFR#E ., Eskridge
o3 A 1 AR HE Al AR 3 i B i 3 A B AR AR D SRR N A S B B - A A0
T IS 51 T SCRCSCAR I 53 A o i & 5 8 [ 58 H bn A1 STk 2H 2R 7= T ACA SCAE T i Ak 2
25 U5 5 40 IR ARAE A N Ak 23 B oy Sk N7 %, ©960 i LA G %k R Ak Y AR 3 R — Fh
RSP AREE, 2R 5 “al BRI 7, e Ak, “ DLGiOh SE Rl i TR S 077 1 B &8 A F 5k
“I Z RN S O 27 D A 32 SCRVARL PRI Ay ST 25 A8 D) AT DA s A R 0 T B R A R
Hu s> B9 AT e AN PR SRAE . BUR R AT A O CERE, O TR TC I Z HE (veil of
ignorance) i I A HITE H & A9 G40, 5B B SR e 18 LR, B oAb, R AGE 3 2k 3
SCA 25T SRy AR St 80 s ) AT LUK O L 5 220 A B 5, AR ABAT] FE sk i < 2 o U Y LR I 2
5 IO 3 LG5 7% f e Az g, 7

A RAE % A 17 3 1994 4555 8 ) ik 5 WG 09— 28 305 15t FR I 55 3l vk (9 S B #E 2%
AL S B T — T PO S 8 L S8 b o 1 B B, OO0 R o T RS T A B Al
TR 4 T A T H AL, 7B kA A AL, 1994 4F /9«55 ik )i i 5l
SERUOR BRI N B F2 AL TS T 0 o] P-4 3 Ao KSR L 55 5l 3 ik ¢ B VD <55 Bl ) AR B AN S

551 Z DL IS < (3 [ [m) PR 05 0 3 e 1 = R 8
T 1,55 150—169 T,

(56) Eskridge, supra note 18, pp. 322—404.

(571 Eskridge, supra note 18, pp. 322—404.

(58 ZULIAl K . “ 5 T v B RO B 1 AR (AR R 2 2012 4RSS 3 1L 58 560—577 L,

ALz 8l S E S A S T 7 SO ) L (P A ik 2 ) 2018
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ST IV ) B4 SO 58 A 4 Ml 7 TR AR 55 B0 3 L AR R B A A B SR AT Aff 8T T AR
2 H A SRL (merit) JE I, 099 30T B 5 6 k5 IT BOS S7 SR BURY S5 3 X (pragma-
tism) 37. 37— Pk A 7K .

N RLG S Ry HE Rl 1) MR 7 58 B A SRR SR — A S R B R o 3R R 55 Bk i e B
SRk B 3 FH 1 2 BSORE R I 2 05 T D P B o e R U N B AE N B 32 T
ST R BRI G AN S D ECE S0y Gl fE )58 3 RE S S F & T
i T BB L 2D A R R S R A T R B B T BT M 0B O 1 X R R — il

o [AJENEEH BRI 2010—2018 4 2 ] ) 6 B sl 52 W0 1y JL AN IR B SC ok L F
T A 3 FH - A5 A e S A L 3k A B A T A e R ) 3 A R A I AT R M A e TR L
B, BB AN G F 00U B8 % M 3 Rk M A A B A Al R, C600 i e A B L i T TE H R R
T R BT UL L T RN B N 3 R BT B . E X Rh R A S R B S R ASUR 1) i
B A R D7 SR RO 1Y) AR B D 479 SR 5 28 P ) 0 e R S A 3 vk T =08 v 20 ORI B A 1)
GBI LRI b, ok, R AT DU P B A B B - U D R A A A e ) R B
Y Ry — ST A BE pl . DA RA L 38 [ 91 1 38 TF 32 4 DA RORE OGP S 388 T DL Y, X
BB 15y 4 SR B B 5 A 5 . JC R S B ) R ] A A % 2 S TR e R S R 2 U
AL 28 T 20 A R B 1] (] AU, 1T AU 45 O O R I s T 20 AR B 4 . DR o 1 2 s TR
A SRy P 0 2 0 ) — b AT PSS RS L R /D B0 WA SRy — o 4 5 A B ER DU DL — Rl
FEE IR I A — 2 B RS X 5 P AR AR AN TR AP T, S b R4S
TR 35 R ] B 2 24 v 11 B AR 2% 3K, AR 22 BH A 910 46 1R 25 1 5 A0 0 B il R B A 58 ORI L, B A
Pl R € B RO SEAR AT 38 L2 AL . AR TE IR S M b AR L 5 A ) 22 B B G R A OC R A
b5 A0 B R A By T T ) DA T R B i ok AR 1 L A

MR L SR N AN RE A DR T A4 ST A5 1), v i R 55 SR ¢ R SO AR I TR R B
SRR I o FRFG AR AR A I R, X T 5 SR AR N B IR R D TR R S S R AN
RAREC & 1 H I DL Gi3” G om SR 4 o TR s AN - 45 14 ) 8 5 22 38 i [ K i AT
P2 VR T A5 43 0 A5 U e ke AR L AN R R R Y T A A IO R AR L AN T gt LAk . R
TE AR HE S5 b AUy 1T, DL S35k A Y 1 0 AR 0 251 5 S AU e Caffirmative actions)
MZEA . XARFFA E PR A 567 55 50 Mk A 25 38, B 5207 2R BCK 348 e LA e K 14 mT 4Rk
#3988 (maximum available resources) » S f5 K AT BEAE 7 - S5 AR (14 B 55, C61) 7E 3R [E L
A R N F L ARl S5 SRR T, L2 X6 G fe] £ 2 4 2D BORE A 1 T S5 sl A 3 A I
PGS, XTI E BB R IR W ZIR BN & sl 5. X YR BENEE ELH

B OE M

(593 [A] -3 .58 560—577 L,

0601 Lbdn, EXRWE 48 45 530 5t FHL T35 55 IR — M A RS AL 43 0 o A b, Jbat i = P Be SR AR
IR W B S T R AR A S N B T B i AR B PR Y ) O A kT R BB, B D
AR T RS IS . U T S N REBE (2016) 3¢ 03 RZ 195 S RFEFI e,

0613 2 L il i 0 . e [0 o 1% 45 sl ol AN ) 6D B i 47— DA I B v S 0 ) i A HH R AL 2015 4R AR
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BEfil TARMSOR . (R7E 37k R R S R O I, AR A g A O [ Ak A S 22 D 4 R G
F 00 R S XoF T T Ak 3 D BRI R B A s T AR B . A — SRS W
AR A0 2 35 E A IR Sl A I F AN IS BT 15 AN B3 LA [ Nl A o R A O
B A SRR B B AN Al — B BT B R AE & 3K R TE 1 R Z (8] B — Ff P A, X R A
AT DAk e 3 [ 37 v L0 1Y 3 R 00 95 Sl DR 2 B I Al AR i 1) @, 3 R 5 i DL 2%

(Z)HEE DA LN EERZRBEMUNEEMIEE

AL o M A e A 1 D3 B RS B R L e LT © 285 3 BB 98 1 A0 2 B0 14 550 Ml 1B 4
YR TR] Y 0T AR TR Y () 4 A v A O A 4 SR B A5 132 30 5 4R 3L A S s
PRI A B el s . 32 3095 J7 2o M 3 SRR R /D BOROR 3R89 52 L 3R R A O 0 35 s 1k
B 5T CRARAE 1 SUUA R /D) IR FLR T — 8 B B R . 0620 iy S ik , 3R 78
AARE A BOR T B E AT IR X SEH R R AR G M A e /D BRI A 25 A 4 ) L it T 5
IE D SRR

IE 4N Eskridge #2486 i, 56 B 55 L & [ 2 Be X Hiverly — 8 By ) o 0 200 78 ¢ RAL I ) 2
LR RS s R E A S AR A TR UL A DA R B e 1 B X [ M A AR T ) e
BARIES T A . DGR E Al U S B SR B A AR R A R . AR R
O HE B bt 28 7 T AR AR 26 T [P 2 A D SO AR BN S RS P T [ PR AT S
TRPOE AR E ML . AR RE Y IR AL S B ST L R PR D BRI S AT RE A A A A
SR, (63 (HEF R A H L 58 F E 23 10 WA E R P D BRI L TTE L ZE N 2
I 2A AR L. SEER 18 AN RL KBRS B RE DX HR AT 25 1k 4 3 A [ A0 1 B )
e A SE % A 3 AN SE AR Lk P 1) B A, COUR AT 13 AN M DUAT B A B B 2R Ik R FE X
P 00 e 5L A L A 200 AT A A T AR 1k R T O A I D DRI X P 2 B A 3 AT
TR B 7 P B, L6950 DA b 2 L AR ARGRS L 3 (I RS AT A Lk 1B R AL 4G B RR [R) 1 2
Bi, 0660 2014 4F , AT B 40 B S A T — 4T B4 (executive order) , 2% 11 5K IR BUF LA &
156 R A TR] AR A s 0 HE R D3 A7 DA o A ) A B ey o ok A0 . BT i AT A RS A TR
SETA WA AT X AR D RO IR R B T — R E MAER . Hively Al 2Z )5, B i

0621 LLANERf LW I LSRR TR e NI AR 2

(631 Eskridge. supra note 18, pp. 322 —404.

(641 20, EEOC E M, The twenty— one states are: California, Colorado, Connecticut, Delaware, Ha-
waii, Illinois, Iowa, Maine, Maryland, Massachusetts, Minnesota, Nevada, New Hampshire, New Jersey,
New Mexico, New York, Oregon, Rhode Island, Vermont, Washington, and Wisconsin. The District of Co-
lumbia also prohibits discrimination on the basis of sexual orientation.

(651 “Statewide Employment Laws & Policies”, Human Rights Campaign , http://www. hrc. org/
statemaps, last visited on Nov.22, 2015. See also “on— Discrimination Laws: State— by— State Information—
Map”, American Civil Liberties Union, http://www. aclu. org/map/non — descrimination — laws — state —
stateinformation— map, last visited on Nov.13, 2015,

667 ¥ A, ILATIEC3]. 56 12 TT,

(673 Executive Order No. 1367279, FR 429712014 WL 3591762 (July 21, 2014).
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1R 5 B AL AT R X 2 L2 R AR Hh A R T D BB A B e L ok T £ A R e DL IR 3 ST T 1
M 2k 4 T s 1 20 RO R i 32 390 Ml 8 4 1 AR

eSS )N = I R 1 /o) e R Y v o T = B T o S 1K AN = 5 7 A B IR S S 3 4
FE7E 1995 4 A0 L R R 2GR B — e 0 Zoiz sh M F 2 LL5 14 V6 7 Lok 3 SCHe ok
F R EE R S G, 69 O E, HF ez g b B R T = AR KRBT LM 1969
AR, 0 R T, U HE A 1930 ARG KPR B R 2R . KL
J b T2 AEAT 56 1 5 e 7R 32 B R 7 [ M 20 40 A AN Tt 5% e 30K s 9% a2 5% AT 55 A2 B /A, 1A
R AT R X 3 R A s ) — g B, AN (AR (E . R 1950 4R 6 S B — A2 D S dEUER Ik
JiE AR [) M AR AT 2 WA B 2 2 B80T 44 () AP 20 s S 0 ] P 7208 o 8 300 e e . BT L 20 g vy i A
L 28 T M A A [ A R IR 45 . LT A2 B RAGE By APk 3 SO PR AR i B AE O , (]
PR W S0 T HAE Ry DB 0 B Oy, JF AR A T RS AR R e A BRI AR R I 1 (R
PN FE PR A PR 2N E B SORE B ) A LA D BORE AR A Ok R R LG-
BTI 8¢ LGBTIQ %48 A A Eie i, ©720 i 55 B ml ik G ok 20 2 iR % I my 24521 . Lk
T I P g 1 B 1) [y s MR B e 2003 4R 55 48 BT UR 15 58 B BT M 227 (Lawrence v. Texas)
2015 4F [ B DLAR 2% R R A7 7 227 (Obergefell v. Hodges) 7., 38 [ 2 JL 3 i gk B 458 1“2
JiE Z 7 HEVF A, D[R] AR R A2 B 0 Y Dy s RS A sl A AR R SRR R N RLR, O30 FE X T
W 32 [ [FPE AR B AR i e e Yk 2 R BER Bk 4 T LT AR R R EE R R E
FHIC R, C74)

P12 3 I . ORI SRR S A A S A S TR Dy | ik A AR
WA TS 28 ST, (70 Lk F2 AR G 2 R I A A BORCR L i A i A R T
A BIORE A IR R 1 T B U e D RO AR 2 21 8RN 2 2 A S [ ) ) 5 M TR R /)N C
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Abstract: The LGBTI group is particularly disadvantaged on the labor market. In China, little re-
search has been done in this area, which may affect the protection of the right to equal employment of the
LGBTI group. In the USA, the jurisprudence on the LGBTI based employment discrimination in the fed-
eral courts has gone through a development from “gender stereotyping” to “associational discrimination”.
The evolution reflects the idea of “merit-based workplace” behind the 1964 Civil Rights Act Title VIL It
is also a result of a changing social environment shaped by the civil rights movement, the feminist move-
ment and gay rights movement in the USA during the past half century. Although having a very different
legal system from the USA. China shares some similarities with the latter in terms of the theory behind

the employment discrimination law, and the social movement of LGBTT rights.

Key Words: LGBTI; Employment Discrimination; Right to Equal Employment; Gender Stereotyping;

Associational Discrimination
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